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April 7, 2006

Ms. Cathy Catterson
Clerk, United States Court of Appeals

for the Ninth Circuit
95 Seventh Street
San Francisco, CA 94103-1526

Re: Raich v. Gonzales, No. 03-15481

Dear Ms. Catterson:
This Rule 28(j) letter addresses three matters.

First, Appellees” March 29 letter provides no new information about
Carnohan. Instead, it repeats their assertion (Appellees’ Br. at 28) that Carnohan
involved a terminally ill patient. We see no need to supplement our showing to the
contrary. Reply Br. at 18 & n.3.

Second, Appellees’ letter wrongly cites a media report and the website of a
non-party individual. These materials are not subject to judicial notice. The
number of medical cannabis recommendations issued by Dr. Lucido number is
neither “generally known” nor “capable of accurate and ready determination,” Fed.
R. Evid. 201(b), because medical records are not public documents.

Regardless, the number of recommendations issued by Dr. Lucido is
irrelevant. It is undisputed that Angel cannot tolerate conventional medications
and would likely die without cannabis. Appellees do not suggest that any of Dr.
Lucido’s other patients is similarly situated to Angel in either of these respects.



Third, contrary to Appellees’ representations at oral argument, the DEA has
- consistently maintained that it is “‘legally mandated™ by the CSA to seize medical
cannabis from legitimate patients who grow amounts as small as one plant or one
ounce for their personal use. Compl. § 30, ER 9 (quoting DEA Administrator’s
praise for seizure of Diane Monson’s six cannabis plants). This policy remains in
force. The DEA continues to seize tiny amounts of cannabis from legitimate
patients. E.g., Colorado v. Nord, 377 F. Supp. 2d 945 (D. Colo. 2005) (patient
who held valid medical cannabis registration card under State law sought return of
three home-grown cannabis plants seized by DEA). Appellees’ assertion that they
will not enforce the CSA against Angel deserves no weight because it is a
deviation from DEA policy that was “newly minted for oral argument.” United
States v. Blueford, 312 F.3d 962, 971 (9th Cir. 2000). Moreover, it provides “no
guarantee” that the DEA “will voluntarily refrain from enforcing the statute
according to its plain language.” North Carolina Right to Life, Inc. v. Bartlett, 168
F.3d 705, 710-11 (4th Cir. 1999) (plaintiffs had standing despite government’s

“litigation position™).
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